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Town of Kittery
200 Rogers Road, Kittery, ME 03904

Board of Appeals
Meeting Agenda, Council Chambers
Tuesday, October 13, 2015
Regular Meeting - 7:00 P.M.

Call to Order; Introductory; Roll Call
Pledge of Allegiance

Agenda Amendment and Adoption
Executive session, if required

Public Hearings

Unfinished Business
a. Town Code Title 14 Proposal Update

. New Business

a. Appeal/Request Application Forms - Final — Approval
b. Board Frequently Asked Questions — Final - Approval

Acceptance of Previous Minutes: August 25, 2015

Board Member or CEO Issues or Comment

10. Adjournment

WORKSHOP FOLLOWING MEETING

Recent Council approved Title 16 amendments
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TOWN OF KITTERY, MAINE
BOARD OF APPEALS

Members present: Brett Costa, Craig Wilson, Gary Beers, Jeffery Brake
Members absent: Niles Pinkham, Brian Boyle
Staff: Robert Marchi, Code Enforcement Officer

Chairman Costa called the meeting to order at 7:05 p.m.

1. Call to Order, Introductory, Roll Call
2. Pledge of Allegiance

3. Agenda Amendment and Adoption

The Chairman adopted the agenda as presented.
4. Executive session - NONE

5. Public Hearings - NONE

6. Unfinished Business —- NONE

7. New Business - NONE

8. Acceptance of Previous Minutes:
The minutes of August 11, 2015 were accepted as presented.

9. Board Member or CEQO Issues or Comment

UNAPPROVED
August 25, 2015

Mr. Beers suggested if there was no formal business, appeals, or requests for the Board to deal with
on a given meeting night, a formal agenda and meeting should not be conducted. The meeting would

simply be announced as a workshop. The Board concurred.

10. Adjournment

Mr. Beers moved to adjourn. Seconded by Mr. Wilson. Motion carried unanimously.

The Board of Appeals meeting of August 25, 2015 adjourned at 7:12 p.m.
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TOWN OF KITTERY

200 Rogers Road, Kittery, ME 03904
Telephone: 207-475-1329 Fax: 207-439-6806

REPORT TO TOWN COUNCIL

Meeting Date: September 14, 2015
From: Ann Grinnell, Planning Board Chair & Chris Di Matteo, Town Planner
Subject: Town Code amendments to Title 16, Land Use & Development Code

Councilor Sponsor:  Jeffrey Thomson, Chair

EXECUTIVE SUMMARY

The following sections of Title 16 require code amendments in order to provide greater clarity, remove outdated
references and update provisions to allow for more conformance with the Town’s Comprehensive Plan:

ITEM 1

® 16.7.8 Land Not Suitable for Development {Proposed as “Net Residential Acreage™}. The amendment
provides similar language used by other communities to calculate the net land area when determining the
total number of dwelling units allowed in a subdivision. The amendment also provides a new and revised
soil definition that includes a new reference to replace the circa 1975 Soi/ Suitability Guide For Land Use
Planning In Maine.

e 16.2.2 Definitions: Amendment includes amended definitions for Sorls and Nef residential acreage, and new
definitions for:

Filled tidal lands.
Cemetery and burying ground.
Minimum land areas per dwelling unit.

e 16.3 Land Use Zone Regulations. Incorporates a reference to the proposed new definition for Mmmzmum
land areas per dweliing unit

e 16.8.11.5 Application Procedures {Cluster Development}. Change required due to the Soi/ Switability
Gride reference in 16.7.8. The reference is deleted and a new reference is made to the proposed Ner
Residential Acreage provision.

Joint Board/Council workshop held: 9/8, 10/6, 11/10/2014, & 5/4/2015
ITEM 2

16.8.7 Sewage Disposal. Changes provide clarity by re-organizing the article to reflect three distinct disposal
systems: sewer and subsurface wastewater disposal. As with item 1 above, the reference to the Soi/ Suitabiiity
Guide hias been removed. In addition, there is an increase in the required soil depth for disposal systems and
new pretreatment requirements for developments impacting sand and gravel aquifers.

Joint Board/Council workshop held: 9/8, 10/6, 11/10/2014, & 5/4/2015
ITEM 3

16.8.16.3 Lots. Moving lot size restrictions from 16.9.1.4 Soil Suitability to this section was proposed last vear.
In response to subsequent comments and in light of the proposed definition of minimum land area per dwelling
unit, which includes similar restrictions, staff now recommends deleting the original 16.9.1.4 lot restrictions



REPORT TO TOWN COUNCIL MEETING DATE: SEPTEMBER 14, 2015

entirely. Remaining changes to this section clarify the prohibition of ‘flag lots’ under “Lot Shape™ and reorganize
items by priority.

Joint Board/Council workshop held: 9/8, 10/6, 11/10/2014, & 5/4/2015

ITEM 4

16.9.1.4 Soil Suitability. In addition to deleting the outdated soil guide the amendment codifies current
practices for soil assessment and soil mapping and reports.

Joint Board/Council workshop held: 9/8, 10/6, 11/10/2014, & 5/4/2015
ITEM 5

16.4.4.1 Inspection of Required Improvements. This provision has been modified to reflect the current
practice with regard to inspections of Planning Board approved plans and adds the opportunity for extending
such services to smaller, non-board approved plans if necessary.

16.10.3.7 Independent Review/Inspection Review. In addition to changing the tide of the provision to
Independent Peer Review the language has been modified to reflect only the consultation and the procedures for
establishing funds from the applicant when consultants are required.

16.10.3.8 Independent Review Applicant Funding. This section is deleted and moved to 16.10.3.7 with
modifications.

16.10.8.2.2 Performance Guaranty Conditions. Along with minor clarifications, the proposed amendment
adds a provision for retaining ten percent of the guaranty to ensure satisfactory completion on iterns that often
require an establishment period such as vegetated swales, plantings and lawn areas.

16.10.9.1.1 Approved Final Subdivision Plan. The expectation that a pre-construction meeting is held prior
to any clearing or earthwork is added to this section of the code.

These amendments were not included in a joint Board/Council workshop.

ITEM 6

16.7.3.5.6 Nonconforming Structure Reconstruction. This provision 1s proposed to be added to correct
what appears to be an unintentional omission in 2010 town amendments/recodification. The code allows for
the opportunity to replace a nonconforming structure outside the shoreland zone in-place at its orginal
location. This amendment was not included in a joint Board/Council workshop.

ITEM 7

16.5.2.4 Permit Period. The proposed amendment clarifies the intent to provide an applicant to a building
permit the opportunity for a one-time renewal without having to re-pay all the associated fees, only the base
application fee. This amendment was not included in a joint Board/Council workshop, however, was discussed
at Town Council 4/27 and 5/11/2015 meetings.

ITEM 8

16.9.1.3 Prevention of Erosion. Modifications to this portion of the Code are required to reflect the
expectations from Maine DEP for contractors working within the shoreland zone mvolving erosion and
sedimentation control. The Planning Board concurs with staff’s recommendation that the provision is
applicable town wide. This amendment was not included in a joint Board/Council workshop.

e 16.2.2 Definitions. Amendment includes and new definitions for:
Contractor, excavation.

3%



REPORT TO TOWN COUNCIL MUEETING DATE: SEPTEMBER 14, 2015

STATEMENT OF NEED

The Town Council adoption of the subject amendments listed above is required for greater clarity, and updated
references and definitions, and up-to-date provisions that allows for more consistency when applving the code,
and provides for greater conformance to the Town’s Comprehensive Plan

BACKGROUND

The proposed amendments have received review by the Planning Board and the Town Manager’s Proposal
Review Group. Required public hearings have been properly noticed and held, and four joint workshops with
the Council and the Board were held on September 8 and October 6, November 10, 2014 and May 4. 2015 that
included items 1 through 4.

FACTS BEARING ON THE EQUATION

e Removing references in Title 16 of the outdated Soi/ Suitability Guide For Land Use Planning In Maine (Item#1)
and replacing it with the current practice for assessing soils for development, along with all the other
amendments that allow for better clarity, is critical for an equitable application of the Land Use
Development Code.

®© The Code currently provides no clear method to replace a nonconforming structure outside of the
shoreland zone as it did prior to 2010 (Ttem#6).

®  Amendments that offer new provisions are intended to provide up-to-date land use regulations and greater
conformance to the Town’s Comprehensive Plan.

CURRENT SITUATION

The question to adopt proposed amendments to the Town Code, Title 16 comes before the Council.

PROPOSED SOLUTION/RECOMMENDATION
Schedule a public hearing to be held on September 28, 2015.

RATIONALE FOR THE PROPOSED SOLUTION (INCLUDING COSTS)
There is no budgetary cost to the Town of Kittery with regard to these amendments



Town of Kittery
Ordinance Revision Memorandum

Originator(s): Council Sponsor(s):

A. Grinnell, Planning Board Chair,; J. Thomson, Chair

Council meeting date: September 14, 2015 Title:

Joint Workshop Meeting: Land Not Suitable for Development (Current)
9/8, 10/6, 11/10/2014, & 5/4/2015 Net Residential Acreage (Proposed)

Town code section: Title 16, §16.7.8 History: new proposal

ENCLOSURE: CODE AMENDMENT (PG. 2)

1
2 PURPOSE OF PROPOSAL.

(5]

4 This proposal would amend the Town Code, Title 16 which in its present form does not permit the

5 Planning Board to approve most subdivision development where septic systems are required.

6

7 SUMMARY OF PROPOSAL/AMENDMENT:

8

9 The proposal would repeal the statutory reliance upon an outdated reference known as The Soil
10 Suitability Guide for Land Use Planning in the State of Maine and would substitute standards that are
11 consistent with the Comprehensive Plan and best practices (Lines 52-53 & 130-133).

12

13 It would amend the calculation of Net Residential Acreage and Net Residential Density (Lines 160-169),
14 which is currently based on Land Not Suitable for Development (Lines 43-53) and used when
15 establishing the number of dwelling units allowed in a subdivision.

16

17 To arrive at Net Residential Acreage, the amendment would require subtracting the sum of all portions of
18 land wherein dwelling units cannot possibly be built due to wetlands, easements, burying grounds,
19 rights-of-way, etc., or where there are substantial constraints to development (Lines 68-95). In the case
20 of somewhat poorly drained soils partial credit is granted, adding to the buildable net acreage (Lines 90-
21 91). In no case are there instances of double subtraction where different types of land area overlap
22 (Lines 68-69).
23
24 JUSTIFICATION:
25
26 Absent this amendment, few new subdivision developments are likely to be approved by the Planning
27 Board because most of the Town's soils are rated as very poor and/or poor by the outdated Soil
28 Suitability Guide. The amendment would correct this serious problem.
29

30 The current ordinance prohibits septic systems on soils identified as "poor or very poor". The outdated
31 reference classifies most land in Kittery as "poor or very poor". The amendment is necessary before
32 most subdivisions requiring septic systems may go forward.

33

34 This amendment would implement the Comprehensive Plan's requirement to manage density, to protect
35 natural resources and features and to preserve property values. It would be fair to developers and does
36 not burden small land owners because non-subdivision projects would be subject to fewer deductions
37 under the calculation for 'minimum land area per dwelling unit’.

38

39 FISCAL IMPACT:

40 None.

41

P:APLANNING AND DEVELOPMENT\TOWN CODE ORDINANCE AMENDMENTS\2015 Proposed Amendments\Council Sept 2015 Mtg\ltem 1-NetResAc-16.7.8.doc



PROPOSED AMENDMENT

Chapter 16.7 GENERAL DEVELOPMENT REQUIREMENTS

Article VIIl. Net Residential Acreage

16.7.8.1 Purpose

To determine for requlatory purposes the land area suitable for dwelling units. This land area, the net

residential acreage, is used to determine the maximum number of dwelling units allowed on a parcel that is

subject to subdivision. The total number of dwelling units allowed is equal to the ne! residential acreage

divided by the minimum land area per dwelling unit for a given land use zone.

16.7.8.2 Net Residential Acreage Calculation

To calculate net residential acreage the land area listed below must be subtracted from a parcel's gross

area. Where land areas to be subtracted overlap, the area therein is subtracted once.

A.

B.
C.

mo

All land located below the Highest Annual Tide elevation as published in the Maine DEP Highest Annual
Tide (HAT) levels for the most current year.

All land located within the floodplain as defined in Title 16.2, Flood, One Hundred (100) Year.

All wetlands as defined in Title 16.2 Wetland, as well as vernal pools, ponds, lakes, sireams and other
water bodies, including fifty (50) percent of the associated setbacks described in Other Buildings and
Structures, Table 16.9 , Chapter 9 in this Title.

All land located on filled tidal lands, per Title 16.2 Tidal Land, Filled.

All land located within existing rights-of-way and other_existing easements wherein dwelling units cannot

be built.

All land located within proposed rights-of-way including parking and travel ways. Driveways are excluded.
All land isolated from the principal location for development on the parcel by a road/street, existing land
uses, or_any physical feature, natural or manmade, such that it creates a barrier to the central
development of the site and no means of access is proposed nor likely to be provided in the future.
However, to demonstrate that identified isolated land may be considered developable for the purpose of

this calculation, the applicant must submit_a plan and supporting documentation for the Board's
consideration.

All land zoned commercial (C-1, C-2, or C-3).

All land one (1) acre or more contiguous area with sustained slopes of 20% or greater.

All land identified as exposed bedrock, and soils with a drainage class of poorly drained, and/or very
poerly drained as defined in Title 16.2 Soils.

Fifty (50) percent of all land characterized as drainage class of somewhat poorly drained, unless public
sewer is used, in which case no land area is subtracted.

P:\PLANNING AND DEVELOPMENT\TOWN CODE ORDINANCE AMENDMENTS\2015 Proposed Amendments\Council Sept 2015 Mtg\item 1-NetResAc-
16.7.8.doc
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147

148 Somewhat Poorly Drained. Water is removed from the soil slowly enough to keep it wet for
149 significant periods of time, but not the entire year. A seasonal high water table is al seven inches to
150 sixteen inches in depth from October through May and sometimes June. From July to

151 October it may recede below thirly inches in depth. A seasonal water table limits the use of these
152 soils for some agricultural, forestry and urban activities. These soils are not hydric in

153 Maine, and are commonly found in the transitional landscape positions between wetland and
154 upland soils.

155  Cemetery and Burying Ground: A private or public place set apart for the interment of the dead. In the
156 absence of an apparent boundary, i.e., fence, stone wall, survey markers, survey plan, or information from
157 the Kittery Historical and Naval Society or other reliable historic sources, the perimeter of the interment area

158 is_ determined by starting with a 10-foot distance from existing tombstones and expanded, where necessary,
159 to form a final rectilinear area.

160  Net residential acreage means the land area subject to subdivision that is identified for requlatory purposes

161 as deveiopable and is means the gross avallabte acreage less minus the-area-required-for-streets-or-asccess
162 areas-of-any-porion of-the unsuitablefor-development land area identified as
163 euﬂmed in Artlcle Vil of Chapler 16.7 Ner Res:dennal Acreage unless otherque exempt in 16.7.8.4
164  Exemptions to Net Residential Acreage Calculation.

165

166  Net residential density means the number of dwelling units in a subdivision per net residential acre. This is
167  calculated by dividing the net residential acreage by the square feet specified as minimum land area per

168 dwelling unit in the dimensional standards in Title 16.3.2 for the relevant base zone or overlay zone(s) where
169  applicable.

170

171 Minimum land area per dwelling unit.

172 Minimum land area referenced in Chapter 3, Article I Zoning Definitions, Uses, Standards of this Title means

173 the gross area of a parcel not subject to subdivision requlations minus the land area listed below. Where land
174 areas to be subtracted overlap, the area therein shall be subtracted once. For land area subject to

175  subdivision see ‘Net Residential Acreage’.
176  A. All land located below the Highest Annual Tide elevation as published in the Maine DEP Highest Annual

177 Tide (HAT) levels for the most current vear.

178 B. All wetlands as defined in Title 16.2 Wetland, as well as vernal pools, ponds, streams and other water
179 bodies.

180 C. Alliand located on filled tidal lands. per Title 16.2 Tidal Land, Filled.

181 D. Al land located within existing rights-of-way and other existing easements wherein dwelling units cannot
182 be built.

183

184 Chapter 16.3 LAND USE ZONE REGULATIONS
185  Article lll.  Zone Definitions, Uses, Standards
186

187  16.3.2.1 Residential - Rural R-RL.

188  D. Standards

190

191 2. Dimensional Standards:

192

193 Minimum land area per dwelling unit 40,000 square feet*

194

195  *As per Chapter 16.2 definition of retresidential-density minimum land area per dwelling unit except to
196  exempt properties which are unable to meet the square feet required for a single family dwelling unit,

197  provided the lot was conforming prior to-the-date-ef-this-enactment October 25, 2012. {Ordained B/24/12- efiective
198  1pmrsu2)

P\PLANNING AND DEVELOPMENT\TOWN CODE ORDINANCE AMENDMENTS\2015 Proposed Amendments\Councii Sept 2015 Mtg\item 1-NetResAc-
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3. Subdlvaslon types and standards. (Ordalned 9/24/12; effecuve 10!25!1 2)

,.l,‘-"' JH e, =‘"_x¢'<{:"§i‘ ftiar acreage al .r .‘l ",; fit 1' IS el il f
a. Cluster resudenllal development Ina cluster remdenhal development the above standards may be
modified in accordance with special provisions of Article XI of Chapter 16.8, including that there is no
minimum |01 < ¢ land-arearequirementper-dwellingunit, and with the conditions that:

i. Mlmmum principal building separation as required by the Fire Chief, but not less than 20 feet.

b. Subdivision development (Per Special Exception Uses 16.3.2.1.C.14). In a subdivision development,
standards 16.3.2.1.D.1 and 2 apply and include:

i. Minimum percentage of Common Open Space 15%.

16.3.2.2 Residential - Suburban R-S.
D. Standards

2. Dimensional Standards:

Minimum land area per dwelling unit*

without public sewage disposal 40,000 square feet
with public sewage disposal 30,000 square feet
unless reduced in accordance
with Note A.
*As per Chapter 16.2 definition of ret-residential-density and area per dwelling vt except to
exempt properties which are unable to meet the square feel reqmred for a smgle family dwelling unit,
provided the lot was conforming prior to-the-date-of this-enastment 25 2012, {Ordained-8/24/12offective
10/25{42)

3. Subdlvvslon types and standards. (Ordained 9/24/12; effective 10/25/12)

ubject to N dential acreage and Nel residential density per 16.2 2

a. Cluster res:dentlal development In a cluster resndentlal development, the above standards may be
modified in accordance with special provisions of Article XI of Chapter 16.8, including that there is no
minimum 0! =:7¢ lard-arearegquirement-per-dwellingunit, and with the conditions that:

i.  Minimum principal building separation as required by the Fire Chief, but not less than 15 feet.
b. Subdivision development (Per Special Exception Uses 16.3.2.2.C.10). In a subdivision development,
standards 16.3.2.2.0.1 and 2 apply and include:

i.  Minimum percentage of Common Open Space 15%.

4. Mobile homes. Mobile homes must meet the standards of Article XI and Xl of Chapter 16.8.

16.3.2.3 Residential - Kittery Point Village R-KPV.
D. Standards

2. Dimensional Standards:
Minimum land area per dwelling unit 40,000 square feet”
*As per Chapter 16.2 definition of netresidentiadensity i jond area per dweling uni except to

P:\PLANNING AND DEVELOPMENT\TOWN CODE ORDINANCE AMENDMENTS\2015 Proposed Amendments\Council Sept 2015 Mtg\item 1-NetResAc-
16.7.8.doc
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exempt properties which are unable to meet the square feet required for a single family dwelling unit,
provided the lot was conforming prior to-the-date-ef-this-enactment October 25, 2012. {Ordained-0/24/12-effective
40264423

3. Subdivision types and standards. (Ordained 9/24/12; effective 10/25/12)

Subject to Net residential acreage and Net residential density per 16.2.2.

a. Cluster residential development. In a cluster residential development, the above standards may be
modified in accordance with special provisions of Article XI of Chapter 16.8, including that there is no

minimum lot size fand-arearequirement per-dwelling-urit, and with the conditions that:
i Minimum principal building separation as required by the Fire Chief, but not less than 15 feet.

b. Subdivision development (Special Exception Uses 16.3.2.3.C.9). In a subdivision development,
standards 16.3.2.3.D.1and 2 apply and include:
i.  Minimum percentage of Common Open Space 15%.

16.3.2.4 Residential - Urban R-U,
D. Standards

2. Dimensional Standards:

Minimum land area per dwelling unit 20,000 square feet*

*As per Chapter 16.2 definition of retresidential-density minimum land area per dwelling unit except to
exempt properties which are unable to meet the square feet required for a single family dwelling unit,
provided the lot was conforming prior to-the-date-of this-enactment October 25, 2012. {Ordained-8/24/42-effective
10/25/12)

3.  Subdivision types and standards. (Ordained 9/24/12; effective 10/25/12)

Subject to Net residential acreage and Net residential density per 16.2.2.

a. Cluster residential development. In a cluster residential development, the above standards may be
modified in accordance with special provisions of Article X| of Chapter 16.8, including that there is no

minimum lot size lard-area-requirementperdwelling-unit, and with the conditions that:
i Minimum principal building separation as required by the Fire Chief, but not less than 15 feet.

b. Subdivision development (Special Exception Uses16.3.2.4.C.10). In a subdivision development,
standards 16.3.2.4.D.1and 2 apply and include:
i.  Minimum percentage of Common Open Space 15%.

16.3.2.5 Residential - Village R-V.
D. Standards

2. The following space standards apply:
Minimum land area per dwelling unit 4,000 square feet*

*As per Chapter 16.2 definition of ret+residential-dersity minimum land area per dwelling unit except to
exempt properties which are unable to meet the square feet required for a single family dwelling unit,

PA\PLANNING AND DEVELOPMENT\TOWN CODE ORDINANCE AMENDMENTS\2015 Proposed Amendments\Council Sept 2015 Mtg\itern 1-NetResAc-
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provided the lot was conforming prior to-the-date-ef-this-enactment (U ciobher 25 2012, {Ordained-8/24112: cHective
10/25142)

16.3.2.6 Residential- Rural Conservation R-RC
D. Standards

2. The following dimensional standards apply:
Minimum land area per dwelling unit 80,000 square feet'

3. Subdlwsaon lypes and standards. (Ordamed 9/24/12 effective 10/25/12)

\'.

rran

SLbied ‘_'\.,;,;"- e Sid F:‘.;uc_. dadfeage ana ivel re :JU ff il dens per 10.2
a. Cluster residential development. In a ciuster resudentlal deveiopment the above standards may be
modified in accordance with special provisions of Article XI of Chapter 16.8, including that there is no

minimum (0! =i ¢ |aRd-area-requirerent-perdwaellingunit, and with the conditions that:

i. Minimum principal building separation as required by the Fire Chief, but not less than 20 feet.

b. Subdivision development (Special Exception Uses 16.3.2.6.C.8). In a subdivision development, the
standards 16.3.2.6.D.1 and 2 apply and include:
i.  Minimum percentage of Common Open Space 15%.

16.3.2.10 Business - Park B-P.
D. Standards.

3. Cluster Residential Development. In a cluster residential development, the above standards may be
modified in accordance with the special provisions of Article X1 of Chapter 16.8, including that there is no

minimum (ol sizc land-area-requirement-perdwelling-unrit, and with the conditions that:

i. Mlmmum Pranc:pal building separation as required by the Fire Chief, but not less than 10 feet.

Chapter 16.8 DESIGN AND PERFORMANCE STANDARDS - BUILT ENVIRONMENT

16.8.11.5 Application Procedure.

All development reviewed under this Article is subject to the application procedures in Chapter 16.10,
Development Plan Application and Review, and the following:

A. In addition to the requirements of Chapter 16.10, the following are required at submittal of the Sketch
Plan:

1. Calculations and maps to illustrate:
a. proposed dimensional modifications and the dimensional standards required in the zone in which the

development will be located;

PA\PLANNING AND DEVELOPMENT\TOWN CODE ORDINANCE AMENDMENTS\2015 Proposed Amendments\Council Sept 2015 Mtg\/tem 1-NetResAc-
16.7.8.doc



354
350
356

357

c.—netresidential-acreage-and-Net Residential Density; and
d. open space as defined in Section 16.8.11.6.D.2 of this Article.

P:\PLANNING AND DEVELOPMENT\TOWN CODE ORDINANCE AMENDMENTS\2015 Proposed Amendments\Council Sept 2015 Mtg\ltem 1-NetResAc-
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Town of Kittery
Ordinance Revision Memorandum

Originator(s): Council Sponsor(s):
A. Grinnell, Planning Board Chair; J. Thomson, Chair
Council meeting date: September 14, 2015 | Title: Sewage Disposal
Joint Workshop Meeting: 9/8, 10/6, 11/10/2014, &  (Sewer only)
5/4/2015

Town code section: Tille 16, §16.8.7.1 History: Amendment

ENCLOSURES: CODE AMENDMENT (PG. 4)
PURPOSE OF PROPOSAL.:

The proposal would amend 16.8.7.1, currently titled Sanitary Sewer and Septic Disposal to comply with
Kittery Town Charter Section 2.14. The charter requires that there be only one topic per ordinance.
Items related to sewer would be consolidated in 16.8.7.1. Subsurface wastewater disposal regulations
would become 16.8.7.2. (See separate memorandum)

Revisions align Town Code Title 16 with Title 13 (Public Services/Sewer) and clarify the waiver process.
SUMMARY OF PROPOSAL/AMENDMENT:

Section 16.8.7.1.A (line 106) would define sewer hook-up requirements for individual structures, as well
as for subdivisions, in order to clarify and codify what is current practice.

Section 16.8.7.1.E (line 127) would permit a developer to request a waiver from the mandatory sewer
hook-up requirement should conditions make it infeasible to do. Guidelines for the request and for the

Board's deliberations are described. The intent is not to circumvent the requirements in Title 13.1 of the
Town Code.

JUSTIFICATION:

e These amendments would make sewer hook-up guidelines clearer and easier to find for
both developers and owners of single structures with sanitary facilities.

¢ Rules governing sewer hook-ups for individual structures would be added to Title 16. The
additions would align with and refer readers to Title 13 requirements.

e Clarifying the process by which a developer may request a waiver from the requirement to
hook-up to the Town sewer system would ensure that all requests are treated equitably.

FISCAL IMPACT: None
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Town of Kittery
Ordinance Revision Memorandum

Originator(s): ' Council Sponsor(s): 1
A. Grinnell, Planning Board Chair; i J. Thomson, Chair }

| —— N — - - W " T S— — - —_—
Council meeting date: September 14, 2015 | Title: Sewage Disposal

| Joint Workshop Meeting: 9/8, 10/6, 11/10/2014, & ' {(Subsurface wastewater disposal only) !
5/4/2015 | I

| Town code section: Title 16, §16.8.7.2 ? History: Amendment

| and to Title 16.2.2 Definitions

"ENCLOSURES: CODE AMENDMENT (PG. 5)

PURPOSE OF PROPOSAL:

MRS 30-A §4352 requires that "a zoning ordinance must be pursuant to and consistent with a

comprehensive plan." This proposal contains amendments that would implement Kittery's
Comprehensive Plan in many significant ways.

It would also eliminate a reference to an outdated soil manual that restricts the siting of subsurface
wastewater disposal (SWD) systems in a manner that does not reflect modern soil science or best
practices.

The proposal would bring this section into compliance with Town Charter section 2.14, which requires a
single topic per ordinance.

SUMMARY OF PROPOSAL/AMENDMENT:

Section 16.8.7.1.B.1 (lines 171-172) corrects a conflict with stated 100-foot setback and the setbacks
contained in Table 16.9 Minimum Setbacks from Wetlands and Water Bodies for Subsurface Sewage
Disposal

Section 16.8.7.1.C (lines 145-146) would be deleted. This subsection limits septic use based on the
outdated Soil Suitability Guide.

Section 16.8.7.2.D.1 (line 207) would permit current soil-depth requirements to be followed where a
replacement SWD system, with the same capacity as the original, cannot meet the newer standards.

Section 16.8.7.2.D.3 (line 216) would increase the depth of soil required for passing test pits by six (6)
inches, instead of mandating prohibitively-expensive advanced pretreatment for all new SWD systems.

Section 16.8.7.2.E (line 224) would require advanced pretreatment in new construction that is within
100 ft. of porous sand-and-gravel aquifers. There are only two small sand-and-gravel aquifers in Kittery,
both are in the vicinity of Cutts Ridge.

Title 16.2.2 Definitions: New definitions for the following, relative to sewage disposal:
Septic System
Subsurface wastewater disposal system
Wastewater
Wastewater, domestic

PAPLANNING AND DEVELOPMENT TOWN CODE ORDINANCE AMENDMENTS12015 Proposed Amendments\Council Sept 2015 Mig\item 2 _sewage_10.8.7.doc
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JUSTIFICATION:

Proposed amendments are pursuant to and consistent with the Kittery Comprehensive
Plan. They would:

Protect sensitive environmental resources such as groundwater, wetlands, watersheds and
sand-and-gravel aquifers (Comp. Plan pp.43-44, pp.62-64, p.125)

In addition:

Requiring deeper soil for passing test pits ensures greater separation between a SWD
system and the water table or bedrock. This improves the filtering of effluents. Although no
current SWD system can filter excreted pharmaceuticals or all household chemicals, better
soil filtration would provide greater protection from nitrogen and phosphorous
contamination, called "nutrient pollution”, of our groundwater, watersheds and wetlands.
Soil scientists confirmed the value of this strategy.

The proposal would not create a disincentive for the routine replacement of old or failing
SWD systems. Such routine replacements would be held to less-stringent standards than
those for new systems and systems being enlarged due to expanded use.

Removing the outdated soil manual reference allows current best practices to be employed
when siting SWD systems. This protects the Town's interests and the applicant's.

Removing other topics from this subsection would make SWD regulations less confusing.

FISCAL IMPACT:

None

PAPLANNING AND DEVELOPMENT . TOWN CODE ORDINANCE AMENDMENTS\2015 Propoesed Amendments\Counncil Sept 2015 Migiftem 2 _sewage 168 7.doc
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CODE AMENDMENT

Chapter 16.8 DESIGN AND PERFORMANCE STANDARDS - BUILT ENVIRONMENT

Article VII. Sewage Disposal
16.8.7.1 Sanitary-Sewer System-and-SepticDispesal:

A. An existing or new dwelling unit or structure that requires wastewater disposal must connect to town sewer
where sewer is within 100 feet of the property line and where gravity flow can be obtained per Town Code Title
13, Chapter 13.1. Sewer Service System. Individual dwellings and structures in approved and recorded

developments where town sewer becomes available as described in this _paragraph must connect per the
requirements of Title 13, Chapter 13.1. {NEW}

B. Where town sewer is located within one thousand (1,000) feet of the property line of a commercial or industrial
development or a residential subdivision, the developer shall connect to town sewer per the town Wastewater
Treatment Department (WTD) specifications. The developer shall provide written certification to the Planning
Board from the WTD that the proposed addition to town sewer is within the capacity of the collection and
waslewater treatment system. {(MOVED FROM 16.8.7.3}

C. Sewer mains, service lines and related improvements must be installed at the developer's expense. Service
lines must exiend to each lot's boundary line. Connections {o town sewer must be installed in accordance to this
Article and Title 13.1 Sewer Service System in the Kittery Town Code.

{MOVED FROM 16.8.7.1.E)

D. Proposal and construction drawings must be approved in writing by the town WTD. All required approvals

must be secured before the start of final plan review.
{MOVED FROM 16.8.7.1.A & F}

E. When town sewer connection pursuant to subsection B above is not feasible as determined by the Planning
Board, the Board may allow individual or common subsurface wastewater disposal systems in_accordance with
Section 16.8.7.2. To determine feasibility, the developer shall submit information that considers the unigue
physical circumstances of the property and sewer connection alternatives to_conventional construction/installation
techniques such as, but not limited to, horizontal/directional boring and low pressure sewer. The developer's
information must be accompanied by findings and recommendations of the town Peer-Review Engineer. In
determining feasibility, the Board may not base its decision solely on additional costs associated with a sewer
connection. The intent of this subsection is not to avoid the requirements of Title 13.1 Sewer Service System in
the Kittery Town Code. {MODIFIED & MOVED FROM 16.8.7.1.B}

P:APLANNING AND DEVELOPMENT\TOWN CODE ORDINANCE AMENDMENTS 2015 Proposed Amendments\Council Sept 2015 Mig\ltem 2_sewage_16.8.7.doc
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G- Al fisiume o face w i subsurface—sewage disposal systems must be installed in
conformance wnh the State of Melne Subsurface Wastewater Drsposal Rutes and s Code. Fhe—Maine

4 Cleanng or removai of woody vegetatuon necessary to site a frsiimne system and any associated fill
extensnons- ust - not extend ctoser than is_all ( e 16.9 num_Setbacks from Wetlands _and

0 46.87-4-Private Suocuriace Wastewalsr Dispcsol Systems; on Unimproved Lots Created after April 26,

A-Where public sewer connechon is not feasrble the developer must subm:t ewdence of soil surtablllty for
subsurfacesewage dlsposal ] lata and other information as required by the State
'aie ISDOSE { = ’ G : R ' ’ Iditior

—Addttlenalty- e’n Iots wrth a Irmltmg factor rdentlﬂed as belng thhm twenty-four (24) inches of the surface, a
second site with suitable soils must be shown as a reserve area for future replacement should the primary site

fail. Such reserve area is to be shown on the plan; not be built upon and ,' comply with ali the setback
requirements of the Subsurface Wastewater Disposal Rules =+¢ 1his Code, MODI 6874A)}

2 B- In no instance may a priary or - disposal area be permitted on soils or on a lot which-reguires
equiring a First-Time &5 ystem ¥ ariance | from o the Slais of Mane Subsurface Wastewater Disposal
Rules.

2 6.  Test pits must be of sufflcuent numbers (a minimum of two) and so located at representative points within

the.c' disposal area [iiia e | {0 assures o that the proposed dusposal area syslon can
be located on soils and siopes whrsh meet the criteria of the of | e Subsurface Wastewater Disposal
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Rules and the State Plumbing Code. Passing test pits must have a minimum of fifteen (15) inches of existing
natural mineral soil above the limiting factor, except in the Shoreland and Resource Protection Overlay Zones
where passing test pits must have a minimum of twenty-one (21) inches of natural mineral soil above the limiting

factor. All passing and failing test pits must be shown on plan.

E. The developer shall install advanced pre-treatment to subsurface wastewater disposal systems that are located
inside or within 100 feet of areas that include a sand and gravel aquifer as indicated on the Maine Department of

Agriculture, Conservation and Forestry (DACF) Geological Survey Maps or determined by Maine DACF staff.
{NEW}

16.8.7.3 Holding Tanks

A. Holding tanks are not allowed for a first-time residential use. {MODIFIED & MOVED FROM 16.8.7.1.G.2}

Chapter 16.2 DEFINITIONS
16.2.2 Definitions

Septic System (see Subsurface wastewater disposal system)

Subsurface wastewater disposal system (SWDS) means any system designed lo dispose of waste or

wastewater on or beneath the surface of the earth. These include but are not limited to septic tanks, disposal
fields, holding tanks, pretreatment filters, piping, or any other fixture, mechanism or apparatus used for such
purposes. This definition does not include any discharge system licensed under 38 M.R.S. §414. any surface
wastewater disposal system, or any municipal or quasi-municipal sewer or wastewater treatment system. (see

also. Wastewater and Domestic wastewater)

Wastewater means any domestic wastewater, or other wastewater from commercial, industrial or residential

sources that has attributes similar fo those of domestic wastewater. This term specifically excludes hazardous or
toxic wastes and materials. (Applicable only to Title 16

Wastewater, Domestic _means any wastewater produced by ordinary living uses, including liquid waste
containing animal or vegetable matter in suspension or solution, or the water-carried waste from the discharge of
water closets, laundry tubs, washing machines, sinks, dishwashers, or other source of water-carried wastes of

human origin.

PAPLANNING AND DEVELOPMENT . TOWN CODE ORDINANCE AMENDMENTS\2615 Proposed Amendments\Council Sept 2015 Mig\liem 2_sewage_16.8.7.doc
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Town of Kittery
Ordinance Revision Memorandum

Originator(s): Council Sponsor(s):
| A. Grinnell, Planning Board Chair; | J. Thomson, Chair
Council meeting date: September 14, 2015 Title: Lots

Joint Workshop Meeting: 9/8, 10/6, 11/10/2014, &

5/4/2015

Town code section: Title 16, §16.8.16 History: Amendment

ENCLOSURE: CODE AMENDMENT

PURPOSE OF PROPOSAL:
Add clarity through changes to sentence structure and general formatting.

SUMMARY OF PROPOSAL/AMENDMENT:

16.8.16.2.A (lines 28-30) Lot shape requirements have been modified slightly to improve clarity as

recommended by the Maine Municipal Association's legal department.

JUSTIFICATION:

e This proposal would improve clarity and promote consistency in applying the code.

FISCAL IMPACT: None

PAPLANNING AND DEVELOPMENTTOWN CODE ORDINANCE AMENDMENTS\2015 Proposed Amendments\Council Sepi 2015 Mig\ltem 3-Lots-
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CODE AMENDMENT
CHAPTER 16.8 DESIGN AND PERFORMANCE STANDARDS

Article XVI. Lots

16.8.16.1 Dimensions.

The lot size, width, depth and shape and orientation and the minimum building setback lines must be appropriate
for the location of the development and for the type of development and use contemplated. The lot configuration
should be designed to maximize access to solar energy for building sites with suitable orientation.

16.8.16.82 Lot Shape.

A. The ratio of lot length to width shalimust not be more than three to one. Flag-shaped lots are prohibited. and
e0ther odd-shaped lots in which narrow strips are joined to other parcels in order to meet minimum lot size
requirements are also prohibited. {MOVED AND MODIFIED FROM 16.8.16.9.A}

B. Spaghetti-Lots Prohibited. If any lots in a proposed subdivision have shore frontage on a river, stream, brook
or coastal wetland as these features are defined in CedeTitle 38, M.R.S. §480-B, none of the lots created within

the subdivision may have a lot depth to shore frontage ratio greater than five to one.
{MOVED FROM 16.8.16.9.B}

na-m

16.8.46-3—Land-Subdivision: {MOVED AND RENUMBERED; 16.8.16.10 BELO

16.8.16.43 Double/Reverse Frontage Lots.

Double frontage and reverse frontage lots are to be avoided except where essential to provide separation of
residential development from traffic arteries or to overcome specific disadvantages of topography and
orientation. A planting screen easement of at least ten (10) feet, across which there may be no right of access, is
to be provided along the lot lines abutting such a traffic artery or other disadvantageous use.

16.8.16.64 Side-lot Lines.
Side-lot lines must be substantially at right angles or radial to street lines.

16.8.16.65 Substantially Larger Lots.

Where a tract is subdivided into lots substantially larger than the minimum size required in the zone in which a
subdivision is located, and where no covenants exist to preclude lots from resubdivision, the Board may require
that streets and lots be laid out so as to permit future resubdivision in accordance with the requirements
contained in these standards.

16.8.16.76 Multiple Frontages.
When lots have frontage on two or more streets, the plan and deed restrictions must indicate vehicular access to
be located only on the least-traveled way.

16.8.16.87 Divided Lots.

If a lot on one side of a stream, tidal water, road or other similar barrier fails to meet the minimum requirements
for lot size, it may not be combined with a lot on the other side of such barrier to meet the minimum lot size
unless in conformance with Article 1l of Chapter 16.7.

46.8-16.8—L-ot Shape-{MOVED, MODIFIED AND RENUMBERED; 16.8.16.2 ABOVE}

P:APLANNING AND DEVELOPMENT\.TOWN CODE ORDINANCE AMENDMENTS 2015 Proposed Amendments\Council Sept 2015 Mig\liem 3-Lots-
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16.8.16.22 Off-street Parking.
Depth and width of properties reserved or laid out for all purposes must be adequate to provide for off-street
parklng and service facmnes for vehlcles required by type of development and use contemplated.

(R ND ONLY AMENDED "THON NUMBE R}

16.8.16.405 Access to Arterial Street.

Where a major subdivision abuts or contains an existing or proposed arterial street, no residential lot may have
vehicular access directly onto the arterial street. This requirement must be noted on the plan and in the deed of
any lot with frontage on the arterial street.

16.8.16.31 0 Land Subdivision.
The subdlwdlng of land musl conform to the requirements of Chapter 16.3.

AND AMENDED SECTION NUMBER)

PAPLANNING AND DEVELOPMENTYTOWN CODE ORDINANCE AMENDMENTS\2015 Proposed Amendmenis\Council Sept 2015 Mig\ltem 3-Lots-
16.8.16.doc
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Town of Kittery
Ordinance Revision Memorandum

Originator(s): Council Sponsor(s):
A. Grinnell, Planning Board Chair; J. Thomson, Chair
Council meeting date: September 14, 2015 Title: Soil Suitability
Joint Workshop Meeting: 9/8, 10/6, 11/10/2014, &

5/4/2015

Town code section: Title 16, §16.9.1.4 History: Amendment

ENCLOSURE: CODE AMENDMENT

PURPOSE OF PROPOSAL:

The proposal would bring clarity to the law with respect to soil assessment and would codify what is
current and best practice.

SUMMARY OF PROPOSAL/AMENDMENT:

Section 16.9.1.4.C (lines 51-64)
This section would codify current best practices as endorsed by the Maine Association of Professional
Soil Scientists.

Current section 16.9.1.4.C (lines 85-94)
This section, which contains lot-size restrictions, would be deleted since the minimum land area per
dwelling unit has been proposed to include similar restrictions.

Section 16.9.1.4.E (lines 75-76)
This section would require soil reports, class A high-intensity soil surveys and soil mapping for cluster
developments and other high-intensity land uses.

Section 16.9.1.4.F (lines 79-83)

This section would permit the Planning Board to grant a waiver from the above requirements for a low-
intensity, non-clustered development upon the applicant's request. The Board would be required to
consider the report of the Peer Review Engineer prior to granting a waiver.

JUSTIFICATION:

e The current code lacks clarity in describing various soil assessment requirements. It is
hard to understand and implement. The amendment would correct these problems.

e Small building projects may not be made to meet the same high standards that are required
of high-intensity developments.

e The amendment would permit the Board to grant regulatory relief on a case-by-case basis
which will save the applicant both time and money.

e The proposal would amend the ordinance to use current terminology and is consistent with
the recommendations of the Maine Association of Professional Soil Scientists.

PAPLANNING AND DEVELOPMENT\TOWN CODE ORDINANCE AMENDMENTS12015 Proposed Amcendments\Council Sept 2015 Mig\ltem 4-16.9-
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FISCAL IMPACT: None

CODE AMENDMENT

Chapter 16.9 DESIGN AND PERFORMANCE STANDARDS — NATURAL ENVIRONMENT
16.9.1.4  Soil Suitability.

A. The requirements and standards of the State of Maine Department of Environmental Protection, Department
of Health and Welfare, the |atest edition of the State Plumbing Code and this Code must be met.

B. All land uses must be located on soils upon which the proposed uses or structures can be established or
maintained without causing adverse envirpnmental effects, including, but not limited {o, severe erosion, mass

soil movement, improper drainage, and water pollution to surface water and groundwater, whether during or
after construction. {MOVED FROM 16.9.1.4.E}

BC. Any proposed subdivision development requires a soil surwey report covering-the-development based on
information from the Maine Natural Resources Conservation Service (NRCS). Where subsurface wastewater
disposal is required and Where-the sSoil sSurvey for York County or information from the Maine NRCS shows
soils with severe restrictions for development, a Class A h{High ilntensity) sSoils repert Survey must be provided
by an-aeeredﬁed a souls scientist; regmte;ed certlfled in the state of Maine.; usmg—the—stand-a:ds—ef—mghqmensny
T i o v—England The survey must be
based on ihe Ma:ne Assoc:anon of Professaona.’ Scm’ Sc:enr:sts Srandards for Soil Survey Revised 3/2009 or

subsequent revision. must-be-provided—In addition to evaluating soil properties, the soil scientist shall analyze
and document characteristics of surrounding land and water areas, maximum groundwater elevation, presence

of ledge, drainage conditions and any other data deemed appropriate by the soil scientist or required by the
Planning Board. The soil scientist shall include recommendations for the proposed use to counteract soil
limitations where any exist. A Class A Soil Survey must include a written Soil Narrative Report accompanied by

a Soil Map that depicts soil delineations and symbols identified in the report. The Scil Map must be prepared at

the same scale as that of the development plan with wetlands and floodplain depicted on both. {MOVED AND
MODIFIED FROM 16.9.1.4.E)

D. When constructing a new dwelling unit on soils identified with severe restrictions, requiring subsurface
wastewater disposal and on a lot not subject to subdivision requlation, a Class A (High Intensity) Scil Survey is
not required. However, the site's soil suitability must be assessed and documented in a soil report by a Maine
certified soil scientist, a Maine certified geologist or Maine licensed site evaluator. Prior to the issuance of a
Building Permit, the soil report must be submitted to the Code Enforcement Officer (CEQ) for review and
assessment of compliance with this Code.

{MOVED AND MODIFIED FROM 16.9.1.4.E)

E. Cluster residential and cluster mixed-use, commercial or_industrial development and similar intensive land
uses require a Class A (High Intensity) Soil Survey by a Maine certified soil scientist. {NEW AND CURRENT
PRACTICE)

F. Where non-clustered development is limited in scale and intensity the developer may request the Class A

(High Intensity) Soil Survey required by 16.9.1.4.E. above be waived by the Planning Board. The Board may

grant said waiver only after consideration by the town's Peer Review Engineer of the developer's explanation as
to why a Class A Soil Survey is not warrantied. In the event a Class A Soil Survey is not required, the site's soil

suitability must be sufficiently assessed for compliance with this Code. {NEW]}

PAPLANNING AND DEVELOPMENT\TOWN CODE ORDINANCE AMENDMENTS\2015 Proposed Amendments\Council Sept 2015
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DI the soil repor elassifieation is challenged by the applicant, an abutter, a landowner, the CEO, or the
Conservation Commission, petition must be made in writing to the Planning Board. With such petition, or a
challenge by the iznnii Board, the Planning Board shall determine whether a ceriiicr gqualified soil scientist

should conduct an on-site investigation and at whose expense. The soil scientist shall present evidence in
written form to the Planning Board, which evidence forms the basis for the Board's decision.

PAPLANNING AND DEVELOPMENT\TOWN CODE ORDINANCE AMENDMENTS\2015 Proposed Amendmems\Council Sept 2015
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Town of Kittery
Ordinance Revision Memorandum

Originator(s): Council Sponsor(s):
A. Grinnell, Planning Board Chair; J. Thomson, Chair
Council meeting date: September 14, 2015 Title: Various

Joint Workshop Meeting: none

' Town code section: Title 16, §16.4.4.1; 16.10.3.7; History: Amendment
16.10.3.8; 16.10.8.2.2; and 16.10.9.1

ENCLOSURES: CODE AMENDMENT

PURPOSE OF PROPOSAL:

The proposal would bring clarity to the law with respect to inspections and peer-review consultation
and would codify what is current practice, specifically with regard to pre-construction meetings.

SUMMARY OF PROPOSAL/AMENDMENT:

Section 16.4.4.1.A (lines 44-53)

This section would codify current practice to hold a pre-construction meeting prior to clearing and
earthwork and identifies associated expectations, including: who is authorized to hold such
meetings; in what manner are they held and when are they required. The amendment also
identifies who the inspecting official is.

Section 16.4.4.1.B (lines 55-64)
This section clarifies the inspection process.

Section 16.4.4.1.D. (lines 77-80)
This new provision clarifies in what manner the required inspection is paid for, through the current
provision in Title 3.3 of the Town Code, Applicant Service Account.

Section 16.10.3.7 (lines 87-127)
Revised this section to only focus on peer-review consultation and not inspections. The latter is
now in 16.4.4.1.

Section 16.10.8.2.2 (lines 139-165)
This section clarifies the inspection process as it relates to the Town's performance guaranty
requirement. Provides more flexibility to the amount of funds deposited for inspection and the

provision for a 10% retainage of the performance guaranty to cover construction items that may
need additional time to determine compliance, as with installation that involves vegetation.

JUSTIFICATION:

¢ Amended to read: The amendments would codify the requirement that essential pre-
construction meetings are conducted to ensure that all parties are in agreement over
how to execute the approved development. The amendment would codify current
practice.

e The current code lacks clarity in describing the inspection process and peer-review
process.

FISCAL IMPACT: None.
PAPLANNING AND DEVELOPMENT\TOWN CODE ORDINANCE AMENDMENTS\2015 Proposed Amendmenis\Council Sept 2015 Mig\lienr §-
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Chapter 16.4 ADMINISTRATION and ENFORCEMENT
16.4.4.1 Inspection of Required Improvements.

A. A pre-construction meeting is required for 2 Planning Board approved Site Plan, Subdivision Plan,
and Right-Of-Way Plan, and for all other plans is at the discretion of the Town Planner. A pre-construction
meeting for approved development not subject to Planning Board review is at the discretion of the Code
Enforcement Officer. Prior to the commencement of any work associated with development approved in
accordance with this Code, the developer or duly authorized representative must provide a schedule of
expected construction activities by phase to the inspecting official (the Code Enforcement Officer (CEQ) or
their representative, or when applicable, the Town's Peer Review Engineer), and coordinate a pre-
construction meeting. Attendance at said meeting must at a minimum include authorized representation

from the Town, the developer and their General Contractor. Meeting minutes must be prepared by the
Town's representative and distributed to all attendees and the Town Planner.

B.A- The developer or General Contractor shall coordinate inspections with the inspecting official and
provide written notice Aat least five_seven (7) days prior to commencing each major phase of construction as
outlined in the construction schedule. When all phases of work are complete the General Contractor shall
request a final inspection from the inspecting official who shall prepare a punch-list of any outstanding items
to be completed, within seven (7) days of the final inspection. Once all outstanding items have been
completed the developer or the General Contractor shall coordinate a final walk-through where the
inspecting official determines if the construction has been completed in accordance with the approved plans.
The inspecting official shall provide in writing to the developer or the General Contractor within seven (7)
days of the final walk-through what, if any, construction is not complete or confirm that the development is

complete and has been constructed according to the approved plans.

O
a¥= me alsVa ats

C.B. If the inspecting official finds, upon inspection of the required improvements, that any of the required
improvements have not been constructed in accordance with the Plarning-Board approved-plans and
specifications filed-by-the-developer; the inspecting official must report in writing to the Town

Planner Planning-Board —-CEC-and the developer or duly authorized representative of the developer, and
when applicable the CEQ. The Town Planner shall inform the Planning Board of any issues identified by the
inspections. The Town shall take any steps necessary to preserve the municipality’s rights.

D. Where applicable and in advance of any construction the developer must deposit sufficient funds for
said inspections in an Applicant's Service Account per Title 3.3, The amount is based on a scope of services
and fee prepared by the Town’s Peer Review Enagineer after review of the developer’s construction estimate

prepared by a professional engineer or a gualified contractor.

Chapter 16.10 DEVELOPMENT PLAN APPLICATION AND REVIEW
Article lll. Development Plan Review and Approval Process

16.10.3.7 Independent Peer Reviewlnspesction-Consultant Review,
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m&h—the—'l:ewn-pner—mhe;r—mdenakmg- {MOVED AND MODIFIED. SEE 16 10 3.7.A.1 AS PROPOSED}

LThe Fewn-Planner-in-additiente-the Planning Board or, 153 i :
¢ Code Enforcement Officer, may require th&appheant—to—pay—the—east—ef an mdependent consultant or
specrallst engaged by the Town, : applicant's exper

theTFewn-manager-to

2 aSSIst wsth the technlcal review of appllcatlons submmed for new or amended development lhe—estmated

the—tewn—s—mterest— {MOVED AND MODIFIED TO 16 10. 3 7 A}

Article VIII. Planning Board Final Plan Action
16.10.8.2.2 Performance Guaranty Conditions,

Where improvements for the common use of fuiure lol or unit owners, lessees or the general public have
been approved, the Planning Board must 512/ require a performance guaranty of =1 amount sufficient to pay
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for said improvements as a part of the agreement. The applicant must file with the Town, as a condition for
approval of the final plan, a performance guaranty in a form acceptable to the Town-manager.

1. The amount must be at least equal to the total cost of furnishing, installing, connecting and completing all
street grading, paving, storm drainage and utilities and other improvements specified in the development
master plan and shown on the final plan;. aad In addition, it must guarantee the satisfactory coordination with
other related phases of development and satisfactory completion of all specified improvements.

2. Where the Planning Board reviews and approves project phasing, the Board may also require the
developer to provide performance assurances guaranties directly related to a particular phase or phases of
the project where it can be demonstrated that the uncompleted portions thereof do not detrimentally affect
the completed development or the current and ongoing development.

3. No phase of construction may commence until the required performance assurances guaranties have
been met.

4. Performance guaranteies must be based on professionally prepared cost estimates for all approved
infrastructure improvements, and verified by the Town's Peer Review Engineer. The cost estimate must
include an additional ten (10) percent cost for contingencies and/or warranty period.irlcude-aninspestion

5. Ten (10) percent of the performance guaranty may be retained to cover circumstances where additional
time or resources are required for satisfactory final completion of improvements that include, but are not
limited to: vegetated swales and slopes, plantings, and lawns. This warranty period may be up to one year
from installation.

6. Inspection of improvements that require a performance quaranty must be performed at the expense of the
applicant and in accordance with Title 16.4.4.1. Inspection funds for construction requiring a performance

guaranty shall equal two (2) percent of construction costs unless the Peer Review Engineer provides
sufficient reason for a greater amount.

Article IX. Post Approval
16.10.9.1 Post Approval Actions Required.

16.10.9.1.1 Approved Final Subdivisien Plan.

A. An approved subdivision plan must be filed with the York County Registry of Deeds within ninety
(90) days from date of such approval. Any plan not so filed and recorded is null and void, unless particular
circumstances dictate and upon petition, the Planning Board grants an extension which may not exceed two
additional ninety (90) day periods.

B. Where applicable, the Stormwater and Erosion Control Maintenance Agreement that must be
included in the Document of Covenants, Homeowners Documents and/or as riders to the individual deed
must be recorded with the York County Registry of Deeds.

G A pre-construction meeting, in accordance with Title 16.4.4.1 must be held prior to any clearing or
earthwork.
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Town of Kittery
Ordinance Revision Memorandum

Originator(s): ; Council Sponsor(s):
A. Grinnell, Planning Board Chair; | J. Thomson, Chair
Council meeting date: September 14, 2015 Title: Nonconforming Structure Reconstruction

Joint Workshop Meeting: none

Town code section: Title 16, §16.7.3.5.6 ' History: Amendment

ENCLOSURES: CODE AMENDMENT

PURPOSE OF PROPOSAL:

The proposal would address a provision that was omitted in the 2010 recodification. Prior to 2010 Title
16.28.140 Reconstruction of nonconforming buildings allowed for the in-place replacement of a
nonconforming building outside of the Shoreland Zone. This provision allows the Code Enforcement
Officer to issue permit for the reconstruction of a nonconforming structure located outside of the
Shoreland or Resource Protection Overlay Zones.

SUMMARY OF PROPOSAL/AMENDMENT:

Section 16.7.3.5.6.C (lines 48-53)

The amendment includes most of what was originally in the Code prior to 2010 with the exception that
the time period was increased from 12 to 18 months and removal of the clause or any cause other than
the willful act of the owner or his or her agent, in qualifying the cause of damage.

Section 16.7.3.5.6 (lines 31-70)
The amendment includes minor changes to clarify which provisions apply to the shoreland zone,
renumbering and syntax.

JUSTIFICATION:

e The Code currently lacks a provision to allow for the reconstruction of nonconforming
structures located outside of the Shoreland or Resource Protection Overlay Zones and

o The amendment corrects what appears to be unintentional omission during the 2010
recodification.

FISCAL IMPACT: None.
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Code Amendment

16.7.3.5.6 Nonconforming Structure Reconstruction.

In the Shoreland or Resource Protection Overlay Zone(s), Aany nonconforming structure which is located less
than the required setback from a water body, tributary stream, or wetland and which is removed, damaged or
destroyed, by any cause, by more than 50% of the market value of the structure before such damage, destruction
or removal, may be reconstructed or replaced provided that a permit is obtained within eighteen (18) months of
the date of said damage, destruction, or removal, and provided that such reconstruction or replacement is in
compllance with the water body, tributary stream or wetland setback requurernenl to the greatest practical extent

B. Inthe Shoreland or Resource Protection Overlay Zone(s), Aany nonconforming structure which is located
less than the required setback from a water body, tributary stream, or wetland and removed, damaged or
destroyed by any cause through-ne-fault-of-action-by-the-owner by 50% or less of the market value of the
structure before such damage, destructlon or removal, may be reconstructed in_-place if a permlt is obtained from
the Code Enforcement Officer 6 - : 3
Gveday—er—Reeeurees—FlFe%eeheﬂ-Oveﬂay—Zeae) wuthm twelve (12) months of the estabhshed date of damage or
destruction. [Amended and moved; formerly 16.7.3.5.6.D]

C. Outside of the Shoreland or Resource Protection Overlay Zone(s), any nonconforming structure which is
removed, damaged or destroyed by any cause may be restored or reconstructed in place if a permit is obtained
from the Code Enforcement Officer within eighteen (18) months of the date of said removal, damage or
destruction. Such restoration or reconstruction must not make the structure more nonconforming than the prior

nonconforming structure. Nothing in this section prevents the demolition of the remains of any building so
damaged or destroyed.

D. Inthe Shoreland or Resource Protection Overlay Zone(s), if the total amount of floor area and volume of the
original structure can be reconstructed beyond the reguired setback area, no portion of the reconstructed
structure may be reconstructed at less than the setback requirement for a new structure. When it is necessary to
remove vegetation to reconstruct a structure, vegetation will be replanted in accordance with Section
16.7.3.5.4.C, Nonconforming Structure Relocation. Application for a demolition permit for any structure that has
been partially damaged must be made to the Code Enforcement Officer. [Amended and moved; formerly
16.7.3.5.6.C)

E. Inno case willmay a structure be reconstructed or replaced so as to increase its non-conformity. In the
Shoreland and Resource Protection Overlay Zones, if the reconstructed or replacement structure is less than the
required setback it may not be any larger than the original structure, except as allowed pursuant to Section
16.7.3.5.5, Nonconforming Structures Repair and/or Expansion, as determined by the nonconforming floor area
and volume of the reconstructed or replaced structure at its new location. [Amended and moved; formerly
16.7.3.5.6.B]

F. In determining whether the structure reconstruction or replacement meets the setback to the greatest practical
extent the Planning Board or Code Enforcement Officer must consider, in addition to the criteria in Section
16.7.3.5.4, Nonconforming Structure Relocation, the physical condition and type of foundation present, if any.
[Moved; formerly 16.7.3.5.6.E]

END
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Town of Kittery
Ordinance Revision Memorandum

Originator(s): Council Sponsor(s):
A. Grinnell, Planning Board Chair; J. Thomson, Chair
Council meeting date: September 14, 2015 Title: Permit Period
Joint Workshop Meeting: none ' {Renewal Fee}
Town code section: Title 16, §16.5.2.4 History: Amendment

ENCLOSURES: CODE AMENDMENT

PURPOSE OF PROPOSAL:

The proposal would address a May 11, 2015 Town Council resolution that anticipates a code
amendment to allow for the renewal of a building permit that includes only the base application fee.

SUMMARY OF PROPOSAL/AMENDMENT:

Section 16.5.2.4.A (lines 33-36)

This provisions allows for a single one-time renewal if work has not commenced within six months
with payment of the base application fee ($25 for residential work and $100 for commercial work
as outlined in Appendix A). The renewal is only good for six months, after which time, if work still
has not commenced, all fees are due for the re-issuance of the building permit.

Section 16.5.2.4.B-C (lines 38-45)

This portion of the amendment clarifies the process for receiving approval to extend a building
permit if work is not completed within two years and supports the double fee for after-the-fact
permits as outlined in Appendix A.

JUSTIFICATION:

e The Code currently lacks clear direction relating to the renewal of a building permit and
e The amendment provides for better correlation between the Code and the Fee
Schedule in Appendix A

FISCAL IMPACT: None.

PAPLANNING AND DEVELOPMENTTOWN CODE ORDINANCE AMENDMENTS\2015 Proposed Amendments\Council Sept 2015 Migiltem 7-
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Code Amendment

16.5.2.4 Permit Period.

A permit expires if the Code Enforcement Officer determines no substantial work has been commenced
within six (6) months from date of issue. A permit expires if work is not substantially complete within two (2)
years from date of issue. Expired permits may be renewed upon written request and justifiable cause

demonstrated to the Code Enforcement Officer’s satisfaction. applicatien-and-payment-of arenewalfes.

Written request for renewal must be made prior to the permit expiration.

A.. The permit may be renewed one time only for a single six (6) month period to commence work. upon
payment of the base application fee. If the Code Enforcement Officer determines substantial work has not
commenced upon expiration of the six (6) month renewal period, a new permit application and payment of all
applicable new permit fees must be submitted.

B. The permit may be renewed one time only for a single six (6) month period to complete work, upon
payment of the base application fee. If work is not substantially complete as determined by the Code
Enforcement Officer upon expiration of the six (6) month renewal period, @ new permit application and

payment of all applicable new permit fees must be submitied based on the value of the remaining permitted
work.

C. Any work commenced or completed without the issue of a permit as reguired by this Code is subject to an
after-the-fact permit with all applicable fees doubled.

PAPLANNING AND DEVELOPMENT\TOWN CODE ORDINANCE AMENDMENTS 2015 Proposed AmendmenisiCouncil Sept 2015 Migiliem 7-
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Town of Kittery
Ordinance Revision Memorandum

Originator(s): Council Sponsor(s):

A. Grinnell, Planning Board Chair; J. Thomson, Chair

Council meeting date: September 14, 2015 Title: Various

Joint Workshop Meeting: none {subject is contractor certification for erosion control}

Town code section: Title 16, §16.9.1.3 and §16.2.2 ; History: Amendment

ENCLOSURES: CODE AMENDMENT

PURPOSE OF PROPOSAL:

The proposal would bring clarity to the law with respect to contractors excavating within the
town, especially within the shoreland zone and would codify what is currently the expectation
from the Maine DEP, specifically with regard to proper executing of erosion and sedimentation
control.

SUMMARY OF PROPOSAL/AMENDMENT:

Section 16.9.1.3.A.1 (lines 37-47)
This section would codify what is recommended and is included in the Maine DEP shoreland

zone rules and regulations (MRSA 38, §439-B. Contractors certified in erosion control).

Section 16.9.1.3.A.2 (lines 49-52)
This provision clarifies the intention of the amendment and exempts property owners doing their
own work on their property.

JUSTIFICATION:

¢ Having contractors certified in the proper methods to ensure adequate erosion and
sedimentation control while excavating is crucial in the shoreland zone and is good
practice for the remaining areas in town.

e The current code lacks the authorization for the Town to enforce a best management
practice for managing erosion and sedimentation on properties with significant
excavation.

e The amendment codifies good practice and what is likely to be mandated by the
Maine DEP in the near future.

FISCAL IMPACT: None.

PAPLANNING AND DEVELOPMENTTOWN CODE ORDINANCE AMENDMENTS\2015 Proposed Amendments\Council Sept 2015 Mig\lem
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Code Amendment

16.9.1.3 Prevention of Erosion.

A. No person may perform any act or use the land in a manner which would cause substantial or
avoidable erosion, create a nuisance, or alter existing patterns of natural water flow in the Town. This
does not affect any extractive operations complying with the standards of performance specified
elsewhere in this Code.

1. When an excavation contractor as defined in 16.2.2 performs an activity that requires or results in more

than one (1) cubic yard of soil disturbance, the person responsible for management of erosion and
sedimentation control practices on site must be certified in erosion control practices by the Maine
Department of Environmental Protection. This person must be present at the site each day earthmoving
activity occurs for a duration that is sufficient to ensure that proper erosion and sedimentation control
practices are followed. This is required until erosion and sedimentation control measures have been
installed, which will either stay in place permanently or stay in place until the area is sufficiently
stabilized with vegetation necessary to prevent soil erosion. The name and certification number of the
person who will oversee the activity causing or resulting in soil disturbance shall be included on the
permit application. Excavation contractors will have one (1) year from the date of the adoption of this
subsection to comply with certification requirements.

2. The above requirement of 16.9.1.3.A.1 does not apply to a property owner performing work
themselves. or a person or firm engaged in agriculture or timber harvesting when best management

practices for erosion and sedimentation control are used: or municipal, state and federal emplovees
engaged in projects.

B. All development must generally comply with the provisions of the “Environmental Quality Handbook
Erosion and Sediment Control” published by the Maine Soil and Water Conservation Commission.

Speeial-consideration-will-be-pivento-the-follewing: The developer must:

1. Select a site with the right soil properties, including natural drainage and topography, for the intended
use;

2. Utilize for open space uses those areas with soil unsuitable for construction;
3. Preserve trees and other vegetation wherever possible;

4. Hold lot grading to a minimum by fitting the development to the natural contour of the land, avoid
substantial areas of excessive grade;

5. Spread jute matting, straw or other suitable material during construction in critical areas subject to
erosion;
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6. Construct sediment basins to trap sediment from runoff waters during development. Expose as small an
area of subsoil as possible at any one time during development and for as short a period as possible;

7. Provide for disposing of increased runoff caused by changed land formation, paving and construction,
and for avoiding sedimentation of runoff channels on or off the site;

8. Plant permanent, and where applieation 'n\ . »le indigenous, vegetation and install structures as soon
as possible for the purpose of soil stabilization and revegetation;

9. All logging or woodlot roads must be located, constructed and maintained in conformance with the
erosion prevention provisions of “Permanent Logging Roads for Better Woodlot Management™, published
by the U.S. Department of Agriculture.

C. Where the Board has required a stormwater management and erosion control plan, said plan shal i.:.:
be endorsed by the York County Soil and Water Conservation District or found satisfactory by the
Town’s Engineering peer reviewer. (Ordained 9/26/11; effective 10/27/11)

D. All activities which involve filling, grading, excavation or other similar activities that potentially may
result in unstable soil conditions, and which require a permit, must be made known in a written soil
erosion and sedimentation control plan in accordance with the “Maine Erosion &1 Sediment Control
Best-Management Practices @3MPsy! 1010 Cunde for Contneion ", Mareh2003 0005 00 o cended, The
plan must be submitted to the permitting authority for approval and must include, where applicable,
provisions for:

1. mulching and re-vegetation of disturbed soil;
2. temporary runoff control features such as kay-1: bales, silt fencing 111101 ~och - or diversion ditches;
3. permanent stabilization structures such as retaining walls or riprap.

E. To create the least potential for erosion, development must be designed to fit with the topography and
soil of the site. Areas of steep slopes where high cuts and fills may be required are to be avoided wherever
possible, and natural contours must be followed as closely as possible.

F. Erosion and sedimentation control measures apply to all aspects of the proposed project involving land
disturbance, and must be in operation during all stages of the activity. The amount of exposed soil at
every phase of construction must be minimized to reduce the potential for erosion.

G. Any exposed ground area must be temporarily or permanently stabilized in accordance with the
*“*Maine Erosion &1 Sediment Control BestManagement Practices (BMPs) 1o Londe Tor
Conractors”, Mareh2003 700 nd os amended,
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H. Natural and man-made drainage ways and drainage outlets must be protected from erosion from water
flowing through them. Drainage ways must be designed and constructed in order to carry water from a
twenty five (25) year storm or greater, and be stabilized with vegetation or lined with riprap.
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16.2.2 Definitions.
As used in this title:

Contiguous lots means lots which adjoin at any line or point, or are separated at any point by a body of
water less than fifteen (15) feet wide.

Contractor, excavation means a person engaged in the action or process of excavating, or creating a
cavity in the earth by means of cutting, digging or scooping. This excludes municipal, State and federal
employees conducting work associated with their employment; timber harvesters conducting timber
harvests; farmers conducting agriculture activities; or property owners performing work themselves.

Convalescent care facility means a facility that is licensed by the State of Maine to provide nursing care
to persons during periods of recovery or rehabilitation. The facility provides nursing care and related
rehabilitation services. The facility does not provide hospital services except as incidental to the delivery
of nursing care. A convalescent care facility does not include any facility that is defined as an eldercare
facility.
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